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Thi s appeal has been taken in accordance with Title 46 U.S. C
239b and 46 CFR 5. 30-1.

By order dated 23 July 1980, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, revoked
Appel lant's seaman's docunents upon finding him guilty of the

charge of "conviction for a narcotic drug law violation." The
speci fication found proved all eged that while hol ding the docunent
and |icense above captioned, on or about 12 Decenber 1979,

Appel lant was convicted in the 180th District Court of Harris
County, Texas, a court of record, for the possession of marijuana
in a quantity of nore than four ounces.

The hearing was held at Houston, Texas on 15 July 1980.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of guilty, which was |ater changed to not
guilty, to the charge and each specification

The Investigating Oficer introduced in evidence four
exhi bits.

I n defense, Appellant offered in evidence eight exhibits.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
t he specification had been proved. He then served a witten order
on Appellant revoking all licenses and docunents issued to

Appel | ant .

The entire decision was served on 28 July 1980. Appeal was
tinmely filed on 19 August 1980 and perfected on 3 August 1981.

FI NDI NGS OF FACT

At all times pertinent to the case specifically from 11
Cct ober through 12 Decenber 1979, Appellant was the hol der of
Merchant Mariner's Docunent 450-04-0880 and Uninspected Tow ng



Vessel QOperator's License No. 15886, issued to himby the United
States Coast GQuard. He was arrested on 11 OCctober 1979 and
convicted on 12 Decenber 1979, upon a plea of guilty, in the 180th
District Court of Harris County, Texas, a court of record, of a
narcotic drug law violation for the possession of nore than four
ounces of marijuana. On 23 June 1980, the Investigating Oficer
Ltjg I.T. Luke, served Appellant wth a charge of conviction for a
narcotic drug law violation. At a hearing held on 15 July 1980,
Appel | ant was advi sed by the Adm nistrative Law Judge that he coul d
of fer evidence to show whether "this was just an experinentation
with mrijuana, |ike first-time incident of a first-tine
experinmentation.” Appellant did not offer such evidence, but did
submt letters fromfornmer enployers and other persons attesting to
his character and stating that they did not know him"to use drugs
or al cohol while aboard a boat."

BASES OF APPEAL

Appel | ant cont ends:

a. That the Admnistrative Law Judge's adm ssion of the
m nutes of the 180th District Court was inproper and
vi ol ated Appellant's right to due process; and

b. That the Adm nistrative Law Judge applied the law in a
manner inconsistent with Congress's intent.

APPEARANCE ON APPEAL: Ross, Giggs, and Harrison; by Kent
West nor el and

CPI NI ON
I

Appel l ant argues that the Judgment of Conviction, the
| nvestigating Oficer's Exhibit #3, was inproperly admtted. He
contends that, in addition to the attestation of the clerk of the
court, the 180th District Court Judge's certification was required
to properly admt the docunent. | disagree. It is well established
in Federal admnistrative |aw practice that rigid rules of evidence
do not apply to adm nistrative proceedings. Sanctions may not be
i nposed unl ess supported by reliable, probative, and substanti al
evi dence. The Adm nistrative Law Judge properly admtted the
Judgnent of Conviction which nmet the requirenent of 46 CFR 5. 20- 105
that the docunment be attested to by the clerk of the court and bear
the seal of the court. No further proof is necessary to establish
its admssibility. Appel lant's argunent regarding a Judge's
attestation as required by 28 U S. C. 1738 is without nmerit since
that statute is not applicable to hearings conducted in accordance
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with the Adm nistrative Procedures Act (5 U S.C. 551 et seq.).
[

Appel  ant argues that nere possession of narcotic drugs is
treated as "a worse crinme than addiction to thent because the
statute exenpts fromits coverage addicts and users who provide
satisfactory evidence that they have been cured. Appellant's point
is not well taken. The provision of the |aw from which he quotes,
46 U. S.C. 239b(b)(2), provides a separate basis for revoking the
seaman's docunents of a person who uses or is addicted to the use
of a narcotic drug. That provision does not require proof that a
person has been convicted of a narcotic drug |aw violation. I t
merely requires proof that the person is a user or addict. The
exenption for "cured" addicts applies only to this provision.

If a "cured" addict also happens to have been convicted of a
narcotic drug law violation, action may still be taken against his
i cense under the independent authority of 46 U S. C. 239b(b)(1).
O course, the Investigating Oficer woul d exercise discretion in
deci ding whether to prefer charges in such a case. Li kewi se, |
woul d retain the authority to vacate the order of an Admnistrative
Law Judge if | concluded that a charge should not have been
br ought .

Appel I ant contends that 46 CFR 5.03-10(a) is inflexible and
inconsistent with the statute and the intent of Congress. The
regul ati on provides that an Adm nistrative Law Judge, after proof
of a narcotic drug law conviction by a court of record, "shal
enter an order revoking the seaman's licenses." Congress, at 46
U S. C 239b, provided authority to revoke the |icenses of persons
convicted "of a violation of the violation of the narcotic drug
laws." The statute uses the word "may." Appellant argues that
this word should permt the Adm nistrative Law Judge, nyself, and
anyone el se involved in the review of these proceedings, to inpose
a sanction |less harsh than revocation. He al so argues that the
statute was intended by Congress to apply to smuggl ers, habitual
users, and addicts, but not to nere "possessors.” | disagree.

Since the enactnent of the statute in 1954, | have
consistently stated the word "may" applies only to the question of
whet her or not a hearing should be instituted. Once discretion had
been exercised by bringing the matter before an Adm nistrative Law
Judge and a conviction within the nmeaning of the statute has been
found proved, only one sanction, revocation, is permssible. Due
to this statutory constraint, which is clarified in the
| egi sl ative history, the Adm nistrative Law Judge, nyself and al

- 3-



other reviewing officials are constrained frominposing a sanction
"l ess harsh” than revocation, as requested by Appellant. See
House Report No. 1559 of May 4, 1954, Senate Report No. 1648 of
June 28, 1954, Hearings before the Senate Subcommttee on
Interstate and Foreign Commerce regarding H R 8538, held on June
16, 1954, and Decision on Appeal No. 2067 (VWH TLOW .

The general policy is that revocation follows conviction for
a narcotic drug violation. denency, when appropriate, is provided
for through the procedure set forth in 46 CFR 5.13. Furthernore,
| my review the exercise of discretion by the Investigating
Oficer in bringing charges. |In several cases | have exercised the
statutory discretion on appeal. See Decisions of Appeal Nos. 1513
(ERDAIDE), 1514 (BANKS), 1594 (RODRIGUEZ), 2095 (SCOIT). Unlike
the case at hand, in those cases the conviction had occurred
several years before revocation of the individual's docunent and
t here was extensive evidence of rehabilitation.

Appel I ant was convi cted of possessing nore than four ounces of
mari j uana. This greatly exceeds the anmpbunt i would expect a
first-time experinenter woul d possess. He was give the opportunity
by the Adm nistrative Law Judge to present any evidence which he
felt mght be helpful to his case, including any information

regarding experinmentation or first-tinme use. He offered no
i nformation regardi ng experinentation but told the Adm nistrative
Law Judge that the marijuana belonged to a friend. The only

evi dence offered by Appellant to show that he is no | onger involved
Wi th narcotics consisted of letter fromfornmer enployers and ot her
persons who attested to his good character and stated that they did
not know him to use drugs of alcohol while aboard a boat.
Appellant's Coast Guard file contains no record of other
narcotic-related offenses. | have considered all of this
i nformati on on appeal .

The intent of the statute is to broaden the Coast CGuard's
jurisdiction to take action against |icenses and seaman's docunents
hel d by persons who violate narcotic-drug | aws, whether or not the
persons are serving aboard a vessel at the tine of the violation.
The statutory | anguage is broad and did not omt fromits coverage
any class of "narcotic-drug law violator,"™ such as "nere
possessors.” Marijuana was specifically included wunder the
definition of "narcotic drug" by 46 U S.C. 239a and Appellant's
conviction for possession of the drug places him within the
coverage of the statute. He was given the opportunity to present
evidence favorable to his position but he failed to present
sufficient credi ble evidence to persuade ne to take any action on
hi s behal f.

After review ng the record, including Appellant's testinony
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and his character references, | amsatisfied that the Investigating
Oficer did not abuse his discretion by preferring charges in this
case.

CONCLUSI ON

The Investigating Ofice did not abuse his discretion by
preferring charges.

The Adm nistrative Law Judge properly revoked Appellant's
| icense and docunent after finding that Appellant had been
convicted in a Texas court of record for the violation of a
narcotic drug law. Insufficient mtigating circunstances exist to
justify vacating the order of the Adm nistrative Law Judge.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas, on July 23, 1980, is AFFI RVED

J.S. GRACEY
Admral, U S. Coast Cuard
Conmmandant

Si gned at Washington, D.C., this 6th day of April 1983



